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receives the funds as at their undiminished value, he is chargeable for the 
loss in both capacities. 

Where a testamentary trustee receives from the executor securities not 
worth the amount invested in them, and he inventories them at their undi- 
minished value, and carries them through several accounts at such value, 
he is chargeable with the loss. 

Executors wrongfully invested funds of the estate in securities, and 
caused an actual transfer of the securities to the testamentary trustee, who 
had agreed, when the investment was made, that he would accept them, 
as trustee, at the value of the investment, and who gave his receipt at full 
value. Held, that the fact as to the agreement and receipt did not relieve 
the executors from liability, it appearing that the executors and trustee had 
acted in bad faith. 

Executors wrongfully invested $80,000, and in an accounting before the 
Probate Court the value of the investments at that time were stated at 
$40,000. None of the beneficiaries appealed or made any objection. Held, 
that on a subsequent appeal from the final account the decree would not 
be changed so as to charge the executors with the whole sum unwarrantably 
expended. 

Where executors and testamentary trustees were guilty of bad faith rela- 
tive to investments, charges of interest against them at 6 per cent, was 
proper. 

On an accounting by executors and testamentary trustees, a fixing of the 
liability as between the executors themselves and their sureties was not 
within the proper scope of the proceedings. Brigham v. Morgan (Mass), 69 
N. E. 418. 



Innkeeper — Rights op Guests — Trespass by Servant — Admissions — 
Evidence. — In receiving a guest into his hotel, a hotel keeper impliedly 
undertakes that such a guest shall be treated with due consideration for 
his comfort and safety. 

A trespass committed upon the guest in the hotel by a servant of the 
proprietor, whether actively engaged in the discharge of his duties at the 
time or not, is a breach of such implied undertaking, for which the proprie- 
tor is liable in damages. Clancy v. Barker (Neb.), 98 N. W. 440. 

Per Albert, C: 

"By the implied contract between a hotel keeper and his guest, the 
former undertakes more than merely to furnish the latter with suitable 
food and lodging. There is implied on his part the further undertaking 
that the guest shall be treated with due consideration for his safety 
and comfort. Rommel v. Schambacher, 120 Pa. 579, 11 Atl. 779, 6 Am. 
St. Rep. 732. In Jencks v. Coleman, 2 Sumn. 221, Fed. Cas. No. 7,258, Story, 
J., said: 'An owner of a steamboat or railroad, in this respect, is in a 
condition somewhat similar to that of an innkeeper, whose premises are 
open to all guests. Yet he is not only empowered, but he is bound, so to 
regulate his house, as well with regard to the peace and comfort of his 
guests who there seek repose, as to the peace and quiet of the vicinity, as 
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to repress and prohibit all disorderly conduct therein; and, of course, he 
has a right and is bound to exclude from his premises all disorderly persons, 
and all persons not conforming to regulations necessary and proper to 
secure such quiet and good order.' The foregoing language is quoted with 
approval in Bass v. 0. & N. W. R. Co., 36 Wis. 459, 17 Am. Rep. 495. Sub- 
stantially the same language is employed by the court in Dickson v. Wal- 
dron (Ind. Sup.) 34 N. K. 510, 24 L. R. A. 483, 41 Am. St. Rep. 440. See, 
also, Norcross v. Noroross, 53 Me. 169; Pinkerton v. Woodward, 33 Cal. 585, 
91 Am. Dec. 657; Commonwealth v. Power, 7 Mete. 601, 41 Am. Dec. 465; 
Russell v. Pagan, 7 Houst. 396, 8 Atl. 258; Pullman Car Co. v. Lowe, 28 
Neb. 239, 44 N. W. 226, 6 L. R. A. 809, 26 Am. St. Rep. 325. The fore- 
going also shows that the duties of a hotel keeper to his guests are regard- 
ed as similar to the common-law obligation of a common carrier to his 
passengers. As regards the duty of a common carrier to his passengers, in 
Dwinelle v. N. Y. Cen. & Bud R. R. Co., 120 N. Y. 122, 24 N. E. 319, 8 
L. R. A. 224, 17 Am. St. Rep. 011, the court said: 'As we have seen, the 
defendant owed the plaintiff the duty to transport him to New York, and 
during its performance to care for his comfort and safety. The duty of 
protecting the personal safety of the passenger and promoting by every 
reasonable means the accomplishment of his journey is continuous, and em- 
braces other attentions and services than the occasional service required 
in giving the passenger a seat or some temporary accommodation. Hence 
whatever is done by the carrier or its servants which interferes with or 
injures the health or strength or person of the traveler, or prevents the 
accomplishment of his journey in the most reasonable and speedy manner, 
is a violation of the carrier's contract, and he must be held responsible for 
it.' To the same effect are the following: Pittsburg, Ft. W. & C. R. Co. v. 
Binds, 53 Pa. 515, 91 Am. Dec. 224; Godard v. Grand T. Ry. Co., 57 Me. 
214, 2 Am. Rep. 39; Chamberlaine v. Chandler, 3 Mason, 245, Fed. Cas. No. 
2,575; Pendleton v. Kinsley, 3 Cliff. 417, Fed. Cas. No. 10,922; Bryant v. 
Rich, 106 Mass. 188, 8 Am. Rep. 311; Chicago £ Erie Ry. Co. v. Flexman, 
103 111. 54 42 Am. Rep. 33; So. Kan. Ry. Co. v. Rice, 38 Kan. 398, 16 Pac. 
817, 5 Am. St. Rep. 766. An examination of the foregoing cases will show, 
we think, that the reasoning applies with equal force to the hotel keeper, 
as regards his duties to his guests. Those duties spring from the implied 
terms of his contract, and a failure to discharge them, while it may in 
some instances amount to a tort, amounts in every instance to a breach of 
contract." 



Fraternal Benefit Organizations — Amendment of Laws — Reserva- 
tion of Right to Amend. — The rights of a member of a fraternal benefit 
organization under a certificate entitling him, in case of permanent disabil- 
ity, to one-half the endowment named therein, "as provided in the laws of 
the order," are unaffected by a subsequent amendment of its laws making 
the disability payments one-tenth, annually, of the endowment named. 
This is so, notwithstanding the constitution of the organization, at the time 
the plaintiff joined, reserved the right to amend the laws governing the 



